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 19 August 2020  
 
Dear Convener, 
 
UK WITHDRAWAL FROM THE EUROPEAN UNION (CONTINUITY)(SCOTLAND) BILL 
 
During an evidence session on 19 June 2020, my colleague Michael Russell, Cabinet 
Secretary for Constitution, Europe and External Affairs advised the Committee that the 
Scottish Government would write on some points raised by members in relation to the UK 
Withdrawal from the European Union (Continuity)(Scotland) Bill (“the Continuity Bill”). I am 
pleased to be able to address those points. 
 
Donald Cameron MSP asked about court structures and adjudication in relation to the 
enforcement of environmental standards and principles to be established under the Bill. In 
particular, he queried whether existing court structures will be used to adjudicate on such 
matters. 
 
I can advise Mr Cameron, and the Committee, that it is the intention that the new body, 
Environmental Standards Scotland, should as far as possible, work to seek consensus and 
agreement to improve the application of environmental law. The intention, therefore, is to 
enhance environmental quality, mirroring the approach taken by the European Commission, 
the body whose functions we are seeking to replace and replicate. The proposed 
governance arrangements will ensure an effective and proportionate system of governance 
with a new independent body that can fill the gap left by EU exit with rigour and flexibility. 
The arrangement ensures compliance with the law, while respecting the role of the Scottish 
Parliament in setting environmental law in Scotland.  
 
Environmental Standards Scotland, will oversee compliance with environmental law and the 
effective implementation of environmental law. It will be able to monitor information about the 
state of the environment, require information from public authorities and consider information 
brought to it by members of the public and organisations. The new body will be able to 
investigate public authorities to establish if they have exercised their regulatory powers in a 
manner that does not comply with environmental law.  
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Environmental Standards Scotland’s functions will be underpinned by a range of 
enforcement measures which are designed to allow a proportionate response, depending on 
the issue.  
 
Should Environmental Standards Scotland conclude that a public authority is exercising its 
powers in a manner that does not comply with environmental law, and is unable to agree 
changes, it will be able to issue a compliance notice. In addition, if the new body concludes 
that the effectiveness of environmental law or its implementation could be improved, and 
improvements cannot be agreed, it will be able to issue an improvement report to Ministers 
and the Parliament. An improvement report can also be issued with respect to a failure to 
comply with environmental law by a public authority or a number of public authorities, if the 
new body is satisfied that the matter cannot be advanced more effectively subject to a 
compliance notice.  
 
Should a public authority fail, without reasonable excuse, to comply with an information 
notice or a compliance notice issued to it, Environmental Standards Scotland may report the 
matter to the Court of Session. The Court of Session - after receiving such a report, and 
hearing any evidence or representations on the matter - may make such an order for 
enforcement as it considers appropriate or deal with the matter as if it were a contempt of the 
Court, or both.  Public authorities can appeal to the Sheriff Court against a compliance 
notice. Onward appeals against a sheriff’s decision will follow the routes of appeal set out in 
Part 5 of the Court Reform (Scotland) Act 2014. These proceedings are not expected to 
occur frequently. 
 
Environmental Standards Scotland will also have the power to apply for Judicial Review or 
intervene in civil proceedings where there is a serious risk to the environment, although it is 
expected that these measures will be exercised very rarely.  
 
Environmental Standards Scotland will exercise its functions in such a way as to avoid 
overlap with other statutory regime (such as for appeals) and the work of other regulatory 
bodies.  This is necessary to avoid creating significant uncertainty about decisions of public 
authorities. It would not be desirable to, in effect, make the new body a form of “super 
regulator”, able to overturn any decision of other public authorities that had an impact on 
environmental law. 
 
I understand that there has been concern expressed that the new body will not have the 
powers to issue compliance notices or information reports with respect to individual 
decisions of public authorities about a site or activity. However, in fact, the new body will be 
able to receive information about individual cases, or seek information from public authorities 
about the decision making process leading to individual decisions. The new body will be able 
to use information about individual cases to investigate the underlying regulatory practice or 
legislative problem that may be causing a failure of compliance, or a lack of effectiveness in 
the law or its implementation.  
 
The Scottish Government has proposed a model of enforcement that is proportionate, 
constructive and robust. This model has to reflect the position of the new body within the 
wider context of domestic law and institutions. It is correct that it remains for the Scottish 
Parliament to make the final decisions about environmental law in Scotland, including about 
the appropriate costs to be placed on businesses and communities to achieve environmental 
objectives. This is why the proposals provide for the new body to submit improvement 
reports to Parliament, with Ministers required to respond with an improvement plan that 

http://www.lobbying.scot/


 

Scottish Ministers, special advisers and the Permanent Secretary are 

covered by the terms of the Lobbying (Scotland) Act 2016.  See 

www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 


  

 

satisfies the Parliament, as a response to the report. This ensures that the new body can 
bring matters of the effectiveness of environmental law and its implementation to the 
attention of Parliament, and that these matters are given due consideration by Ministers. 
 
I would also like to take this opportunity to address concerns raised by Patrick Harvie MSP 
that the Bill, as drafted, is a significant step backwards compared with the situation that we 
have been in as EU members.  
 
Like my colleague Michael Russell, I agree it would be far better to be an EU member. 
However, given the situation we are faced with, the Scottish Government is committed to 
maintain or enhance environmental standards in Scotland, and to seek to keep pace with EU 
Directives and Regulations as far as possible. The Bill contains measures to bring the EU 
environmental principles into Scots Law as the “guiding principles on the environment”. This 
will ensure the continued centrality of the principles on the development of our environmental 
law and standards. 
 
Section 13 of the Bill includes a requirement for relevant bodies to have regard to guidance 
published by the Scottish Ministers on these principles. Through this duty, the Government is 
creating an obligation to take the four guiding principles into account when developing 
policies and legislation.  It will sit alongside duties to take account of any other statutory 
duties or relevant matters, as appropriate, in any particular case. This duty applies to all 
policy development by the Scottish Government, and to the development of strategies and 
decisions by other public authorities for which an Environmental Assessment under the 
Environmental Assessment (Scotland) Act 2005 is required. This will be set out in greater 
detail in the guidance that is required under section 13. The Scottish Government considers 
that these provisions are sufficient to ensure that the environmental principles continue to 
underpin policy making. They will take their place alongside a wide range of statutory 
provisions that guide public bodies as they ensure the protection of the natural environment, 
such as the duties given to SEPA under Section 32 of the Environment Act 1995. 
 
The application of a stronger duty than the Scottish Ministers “having regard to” 
environmental principles was carefully considered following the Scottish Government’s 
consultation in 2019. However, the proposed duty is considered the most appropriate, as it 
allows different priorities – including those noted above concerning the Environment Act - to 
be balanced effectively and proportionately when making legislation. 
 
I very much welcome the committee’s thoughts on the Bill and look forward to discussing it 
with members in due course. 
 
Yours sincerely, 
 
  
 
 

Roseanna Cunningham MSP 
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